
●RUN DRY: THE HISTORY AND FUTURE OF 
ARIZONA WATER LAW



Water....

● Property? ● More?



Bring a gun to a water 
discussion. 



Property Conceptions

● Riparian ● Prior Appropriation



Prior Appropriation

Arizona has adopted the doctrine of prior 
appropriation to govern the use of surface 
water. This doctrine is based on the tenet of 
“first in time, first in right” which means that 
the person who first puts the water to a 
beneficial use acquires a right that is better 
than later appropriators of the water.

Beneficial use is the “basis, measure and limit 
to the use of water” A.R.S. § 45-141(B)



Surface Water Decrees

Decreed surface water rights are those that 
have been determined through judicial 
action in a

state or federal court. Major court 
determinations in Arizona include the Kent, 
Benson-Allison,

Norviel, Concho and Globe Equity decrees. 



The Kent Decree (
Hurley v. Abbott
1910) established rights to the Salt and Verde 

rivers for diversion
by downstream landowners based on 

diversions occurring at that time from 
Granite Reef and Joint

Head diversion dams. These lands are 
generally the Salt River Project service 
area, along with

portions of the Salt River Pima-Maricopa and 
Fort McDowell Indian reservations.



Rights to the
lower Agua Fria River, the Salt River and the 

Gila River below the confluence were 
determined

in the Benson-Allison Decree in 1917 for the 
Buckeye Irrigation District and a portion of 
the

Gila River Indian Reservation



The Norviel Decree, which is comprised of 
four judicial actions

(between 1914 and 1923) determined rights 
of landowners to divert surface water in and 
around

St. Johns to the headwaters of the Little 
Colorado River. 



The Concho Decree (1927) determined
the relative rights to use surface water from 

Concho Springs and Concho creek in 
Apache County. 



In 1935 the U.S. District Court entered a 
consent decree (Globe Equity No. 59) for all 
diversions

of the mainstem of the Gila River from 
confluence with the Salt River to the 
headwaters in New

Mexico, including the Gila River and San 
Carlos Apache reservations, and non-Indian 
landowners

below and above Coolidge Dam.



The United States Supreme Court’s decision 
in Winters v. United States, 207 U.S. 564 
(1908)

established that when the federal government 
creates an Indian reservation, it impliedly 
reserves for

the reservation a right to an amount of water 
sufficient to effectuate the purposes of the 
reservation

(this doctrine is know as the “Winters 
Doctrine”). 





Reserved Rights

This concept of “federal reserved rights” has
been claimed for other federal lands. Federal 

Reserved right claims have been filed in the 
Gila

and Little Colorado River adjudications for 
national parks and monuments, national 
forests and

for military bases. 



The Code contains regulatory provisions 
applicable statewide, such as well drilling 
requirements

and restrictions on groundwater 
transportation. It also contains provisions 
applicable only in

certain designated areas of the state. The 
most intensive regulation of groundwater is 
in the

five areas of the state designated as active 
management areas (AMAs), where the 
focus is on

conservation and achievement of the AMA’s 
management goal.



Active Management Areas
The magnitude of overdraft in certain areas of 

the state led to the designation of four initial 
AMAs:

the Prescott, Phoenix, Pinal and Tucson 
AMAs. In 1994, a southern portion of the 
Tucson AMA

was separately designated as the Santa Cruz 
AMA.



Outside of the AMAs, groundwater may 
generally be withdrawn and used for any 
reasonable and

beneficial use, subject to the statewide 
provisions described above. In areas 
designated as INAs,

however, additional restrictions and 
requirements apply



In 1973, the Arizona Legislature enacted a 
statewide water adequacy statute as a 
consumer

protection measure. A.R.S. § 45-108. The law 
was passed in response to incidences of 
land fraud

involving the sale of subdivision lots that were 
later found to have insufficient water 
supplies. This

law required developers to obtain a 
determination from the State Land 
Department regarding the

availability of water supplies prior to 
marketing new subdivision lots. When the 
Code was adopted



in 1980, the provisions of A.R.S. § 45-108 
were amended and now apply only to 
subdivisions

located outside AMAs.



Adequate Water 

Legislation adopted in June 2007 (SB 1575) 
authorizes a county board of supervisors to 
adopt a

provision by unanimous vote that requires a 
new subdivision to have an adequate water 
supply

in order for the subdivision to be approved by 
the platting authority.



Adequate Water

 If the
county does not adopt the provision, the 

legislation allows a city or town to adopt a 
local adequacy

ordinance that requires a demonstration of 
adequacy before the final plat can be 
approved. 



Adequate Water

As of
August, 2010 Cochise County, Yuma County, 

the Town of Patagonia and the Town of 
Clarkdale

had adopted the provisions of SB 1575. 



INA's

Irrigation Non-Expansion Areas
There are three INAs: Douglas, Joseph City 

and Harquahala. In an INA, irrigation is 
restricted to

lands that were irrigated during the five-year 
period preceding designation of the INA. 
A.R.S. §

45-434. This restriction is intended to protect 
the remaining groundwater supply. 



Colorado River Water

The development of Colorado River water law 
is described in the “Law of the River”, which

includes a number of Congressional acts, 
Supreme Court decisions and multi state 
compacts, as

well as an international treaty
. 



The “Law of the River” includes: the 1922 
Colorado River Compact, which 
apportioned 7.5

million acre-feet (maf) per year to the Upper 
Basin States and 7.5 maf per year to the 
Lower

Basin States; the Boulder Canyon Project Act 
of 1928, which authorized construction of 
Hoover

Dam and established the individual lower 
basin state apportionments;



he 1944 Water Treaty with
Mexico, which guaranteed delivery to Mexico 

of 1.5 maf per year; the Upper Colorado 
River

Compact of 1948 that divided the water 
apportioned to the Upper Basin between 
the five states

with territory in the Upper Basin (including 
Arizona); 



 the Colorado River Storage Project Act of
1956, which authorized several dams 

including Glen Canyon Dam in Arizona



the United States
Supreme Court’s decision in
Arizona v. California
(1964) that confirmed Arizona’s 

apportionment
under the Boulder Canyon Project Act and 

assigned any surplus;





Central Arizona Project

the Colorado River Basin Project
Act (CRBPA) of 1968 which authorized the 

Central Arizona Project (CAP)





CAP Recharge









Salt River Project







and the Coordinated
Operations and Shortage Criteria adopted in 

2007 (see Appendix D). 



Ratification and text of the
1944 Lake Mead Delivery Contract, the 

Colorado River Compact and the Upper 
Colorado River

Basin Contract are found at A.R.S. §§ 
45-1301 to 1331



Central Arizona Water 
Conservation District

Under provisions of the CRBPA, Arizona 
authorized the Central Arizona Water 
Conservation

District (CAWCD) in 1971 to provide a means 
for Arizona to repay the federal government 
for the

reimbursable costs of construction and to 
manage and operate the CAP. The CAP 
transports about

half of Arizona’s Colorado River water 
entitlement of 2.8 million acre-feet per year 
to central

Arizona



The CAP brings Colorado River water 
through a 336–mile system of aqueducts, 
pumping plants

and siphons designed to carry 1.5 million 
acre-feet of water each year from Lake 
Havasu through

Phoenix to south of Tucson. One reservoir, 
Lake Pleasant, located in the Phoenix AMA, 
provides

storage. CAP delivers untreated water to 
cities and water utilities, industrial users, 
agricultural

users and Indian communities



Arizona Department of Water 
Resources

The director of the Department is authorized 
to “consult, advise and cooperate with the 
secretary of

the interior of the United States” on behalf of 
the state of Arizona in several areas



Arizona Water Banking Authority

The Arizona Water Banking Authority (AWBA) 
was created in 1996 to protect Arizona’s 
Colorado River interests and to provide for 
interstate banking opportunities. A.R.S. § 
45-2401 et.seq



Effluent

Effluent is defined in A.R.S. § 45-101(4) as 
“water that has been collected in a sanitary 
sewer for

subsequent treatment in a facility that is 
regulated pursuant to title 49, chapter 2. 
Such water remains

effluent until it acquires the characteristics of 
groundwater or surface water.” 



The determination
that effluent is a separate kind of water was a 

result of an Arizona Supreme Court 
Decision in

1989,
Arizona Pub. Serv. Co. v. Long,
160 Ariz. 429, 773 P.2d 988 (1989), in
which the court held
that, until it is returned to the ground as 

surface water or groundwater, effluent is 
neither surface

water nor groundwater, and therefore a city 
that produces effluent is free to use it 
without regard

to the laws governing surface water and 
groundwater



ater, if
100% effluent is used to serve a use within an 

AMA, the use is not subject to regulations 
applicable

to groundwater, such as conservation 
requirements and groundwater 
transportation laws



Underground Water Storage

Underground water storage or
recharge is a means of storing excess 

renewable water supplies
(surface water, including CAP and Colorado 

River water, and effluent) for future use. 



n 1994, the Legislature enacted the 
Underground Water Storage, Savings, and

Replenishment Act, which further defined the 
recharge program



Water exchanges
The 1992 Water Exchange Act authorizes and 

regulates water exchanges with certain 
exceptions.

A.R.S. § 45-1001 et seq. “Water exchange” is 
defined as “a trade between one or more 
persons, or

between one or more persons and one or 
more Indian communities, of any water for 
any other water,

if each party has a right or claim to use the 
water it gives in trade. This definition 
applies whether or

not water is traded in equal amounts or other 
consideration is included in the trade.” 
A.R.S. § 45-

1001(6). 



“giver rule”, which
generally provides that a person who receives 

water pursuant to an exchange: (1) may 
use the

water without holding a right to that water; 
and (2) may use the water only in the same 
manner in

which the person had the right to use the 
water that the person gave in the trade. 
Currently, water

exchanges are most common within the 
Phoenix AMA





Central Arizona Project



Prior Appropriation vs. Future 
Generations



Colorado River Compact









Commodity or Element?



Water as more than 









A quarter of Arizona's water comes from the 
Colorado River, and that river is running 
low. There's not enough water in the basin 
to keep Arizona's crucial Lake Mead 
reservoirs topped up. If changes aren't 
made to the entire multi-state hydrological 
system, says the Times, things could get 
bad.

   

Read more: 
http://www.smithsonianmag.com/smart-new
s/arizona-could-be-out-water-6-years-18095
1814/#MILmIp9eyD4Hl5gm.99

Give the gift of Smithsonian magazine for 
only $12! http://bit.ly/1cGUiGv

Follow us: @SmithsonianMag on Twitter



 If upstream states continue to be unable to 
make up the shortage, Lake Mead, whose 
surface is now about 1,085 feet above sea 
level, will drop to 1,000 feet by 2020. Under 
present conditions, that would cut off most 
of Las Vegas’s water supply and much of 
Arizona’s. Phoenix gets about half its water 
from Lake Mead, and Tucson nearly all of 
its.

















Tribal Water Rights and Existing 
Property Frameworks





Treaty Rights



Aboriginal Rights 



● http://truesnow.org/


